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1992-2000 (Dean of Law 1997-2000); Legal 
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on Human Rights, Houses of Parliament, 
Westminster, and Professor of Law, The 
University of Birmingham 2000-04; Judge of the 
Constitutional Court of Bosnia and Herzegovina 
2002-10 (a Vice-President of the Court 2006-09). 
Rouse Ball Professor of English Law 2004-18; 
Fellow of Downing College 2003-18. Chairman of 
the Faculty Board of Law and of the Faculty of 
Law, 2006-09; Acting Director of the Centre for 
Public Law, University of Cambridge, 2004-05; 
Director, 2016-18. Chairman of the Faculty of 
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Senior Fellow, Melbourne Law School, University 
of Melbourne 2019; Sir John C. Smith Senior 
Visiting Scholar, School of Law, University of 
Nottingham, February 2010; President of Society 
of Legal Scholars for 2010-11; Specialist Adviser 
to Joint Select Committee on the Detention of 
Terrorist Suspects (Temporary Extension) Bills, 
March to June 2011; Fellow of the British 
Academy since 2006. Appointed Q.C. honoris 
causa 2008, and awarded the degree of Doctor 
of Laws honoris causa by the University of Bristol 
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Chambers, London’ ‘He has published the 
following Books The Cambridge Companion to 
Public Law (with Mark Elliott) (eds) (Cambridge 
University Press, 2015) Law in Politics, Politics in 
Law (ed) (Hart Publishing, 2013) English Public 
Law (ed) (Oxford University Press, 2009) 2nd 
Edition English Public Law (ed) (Oxford 
University Press, 2004) Publisher: Oxford 
University Press ISBN: 0-19-876551-7 
PublishedSep 2004 Civil Liberties and Human 
Rights in England and Wales (Oxford University 
Press, 2002) 2nd Edition Corporate and 
Commercial Law: Modern Developments (with 
Frank Meisel) (eds) (Lloyd's of London Press, 
1996) Civil Liberties and Human Rights in 
England and Wales (Oxford University Press, 
1993) Criminal Investigation - Reform and 
Control (ed) (Barry Rose, 1991) Criminal 
Confiscation Orders - The New Law 
(Butterworths, 1988) The Law Relating to Entry, 
Search and Seizure (Butterworths, 1986) (Source 
University of Cambridge UK). 


KC - The King’s Counsel Magazine: Professor 
Feldman we are truly delighted to have a 
conversation with you on the Public Law of UK. 
We are very much impressed by your academic 
profile. Public law is a very broad area and you 
have published several books on the subject and 
have covered specific areas such as English 
Public Law, Law and Politics, Civil Liberties and 
human rights law. You have also ventured into 
commercial law and criminal investigations as 
well. To begin with, could you tell us as to what 
drove the UK Government to enact the 


Constitutional Reform Act 2005? Was there a 
real necessity to adopt a more balanced doctrine 
of Separation of Powers in terms of complying 
with the European Human Rights Convention 
requirements? 


Prof. David Feldman: The enactment of the 
Constitutional Reform Act 2005 was a mess. 
The then Prime Minister, Mr Blair, decided, 
without consulting anyone in his government or in 
the judiciary, to announce that he would abolish 
the position of Lord Chancellor, a position then 
held by his former friend and mentor Lord Irvine, 
and replace it with a Secretary of State for 
Constitutional Affairs, to which he appointed his 
friend Lord Falconer. It is true that Labour Party 
had long regarded the position of Lord 
Chancellor as anomalous, being a participant in 
the activities of three branches of the state 
(central government, the legislature, and the 
judiciary. This provoked constitutional and 
political opposition. The Prime Minister can sack 
ministers at will (subject to political constraints) 
and can exercise powers under the royal 
prerogative to reorganize government, abolishing 
Departments of State and creating new ones by 
Order in Council without consulting Parliament. 
The Lord Chancellor and Lord Chancellor's 
Department, however, was different, because the 
Lord Chancellor had many statutory and non- 
statutory functions which could not simply be 
transferred to another minister or ministers. For 
example, the Lord Chancellor was principally 
responsible for judicial appointments, promoting 
barristers to the rank of Queen’s (or King’s) 
Counsel, organizing the administration of the 
judiciary and courts, and (as a judge as well as 
politician) protecting the independence of the 
judiciary against attack by ministers or 
parliamentarians, acting as Visitor to many 
universities and colleges, deciding disputes 
about the interpretation of University and College 


statutes, and presiding in the House of Lords in 
its legislative capacity. 


Untangling all the legal changes involved in 
abolishing the position of Lord Chancellor was a 
long and complex business requiring an Act of 
Parliament, and in the end the government 
decided to simplify the process slightly by 
retaining the role while cutting back its 
associated functions. But Mr Blairs sudden 
announcement had blind-sided his supporters 
and caused a furore among the judges, who saw 
the attack on the Lord Chancellor's position as a 
move to undermine the judiciary by depriving 
judges of their representative in Cabinet. 


Not wanting to lose face, the Prime Minister 
sought to portray his original announcement as 
being a contribution to upholding the separation 
of powers and strengthening the independence 
of the judges from government and Parliament. 
This made it necessary to introduce wide-ranging 
primary legislation to move judicial and legislative 
functions formerly exercised by the Lord 
Chancellor to different officials and bodies. A 
complex new judicial appointments process was 
put in place, to be administered by an 
independent Judicial Appointments Commission. 
The judicial function of the House of Lords, 
previously exercised by very senior judges given 
life peerages to sit in the House of Lords and 
particularly in the Appellate Committee, was cut 
out and transferred to a new Supreme Court of 
the United Kingdom, established at great 
expense in a building on the opposite side of 
Parliament Square from the Houses of 
Parliament in London. The Lord Chancellor 
became head of an ordinary Department of 
State, initially the Department for Constitutional 
Affairs and later the Ministry of Justice, and it 
became possible for the renamed Lord 
Chancellor and Secretary of State for 
Constitutional Affairs (later Justice) to be a non- 


lawyer. To counterbalance this and reassure the 
judiciary that their independence would be 
respected, ministers were given a statutory 
obligation to “uphold the continued independence 
of the judiciary” (section 3(1)), the Lord Chief 
Justice and heads of the judiciaries of Scotland 
and Northern Ireland was given statutory 
authority to lay written representations before 
Parliament on matters of importance to the 
judiciary or administration of justice (section 5), 
and there was a statutory declaration, of 
uncertain effect, that the Act did not affect the 
rule of law or the Lord Chancellor's role in 
relation to it (section 1). The Lord Chief Justice 
became head of the judiciary of England and 
Wales, and the heads of the judiciaries of the 
constituent parts of the United Kingdom took on 
responsibility for judicial administration and for 
negotiating with the government for resources 
and to uphold judicial independence. 


The novelty and fundamental character of these 
changes, not to mention the complexity of 
negotiations with the judiciary over their terms 
and effect, establishing necessary institutional 
decision-making processes and networks, finding 
and planning the adaptation of premises for the 
Supreme Court and making sure that gaps in the 
Lord Chancellor's functions were all plugged 
meant that it took over two years before the 
legislation got through Parliament and several 
more years before the Supreme Court finally 
started to operate late in 2009. 


To answer your question directly, the UK’s 
political and judicial systems had for a very long 
time operated, in my view, a satisfactory system 
for holding in check the tensions inherent in any 
system with separate but interlinked systems for 
governing, legislating and adjudicating. There 
was no sign that the European Court of Human 
Rights was likely to decide that the UK’s structure 
was incompatible with people's right to an 


independent and impartial tribunal in the 
determination of civil rights and obligations as 
required by Article 6.1 of the European 
Convention on Human Rights. The 
Constitutional Reform Act can therefore be best 
seen, in my opinion, as a political response to a 
potential embarrassment to the Prime Minister, 
and as generating an amount of friction, 
uncertainty and waste which was 
disproportionate to any practical benefit achieved 
through the massive reorganization which it 
heralded. 


KC - The King’s Counsel Magazine: Do you 
think UK’s original power structure would have 
enabled it to govern the country much better than 
the Post reforms as UK has centuries old legal 
precedents or the judge made law better known 
as the common law. It is a recognized principle 
that common law provides tools of making 
rational decisions by the judiciary. The Anglo- 
American world has grounded their judicial 
opinions based on the sound English law 
doctrines or in some cases modified to the local 
conditions and circumstances. Given the post- 
Brexit scenario, do you think English legal 
precedents can now take primacy over the 
European jurisprudence? 


Prof. David Feldman: You raise three 
interesting questions. 


First, could the pre-Act structures have allowed 
better government than those put in place by the 
Act? It seems to me that the Act has had several 
disadvantageous consequences for government. 


(a) By preventing our most senior judges 
from participating in the legislative 
activities of the House of Lords, it has 
deprived Parliament of valuable 
expertise on legal matters, and has also 
weakened understanding of law and 
judges among government ministers. It 


also made it more difficult of the Lord 
Chancellor to act as a strong channel of 
informed information about the working 
of the judiciary between the judges and 
the government. 
(b) This has been partly responsible for 
growing distrust of judges on the part of 
many ministers, failure of ministers 
(including on occasions the Lord 
Chancellor) to defend judges against ill- 
informed political and media criticisms 
especially in relation to Brexit litigation 
and cases concerning immigrants and 
asylum-seekers, and a serious threat to 
the rule of law when the government 
introduces to Parliament bills which try to 
prevent judges from performing their 
functions as independent fact-finders 
and interpreters of law. Too many 
ministers fail to understand what is 
required of them by the rule of law and 
judicial independence. 
Administration of the judiciary has been 
passed to judges, but funding comes 
from the Ministry of Justice. The Ministry 
seems to have little understanding of the 
practical needs of judges, such as 
properly maintained and functioning 
court buildings, and a distinct 
unwillingness to pay for them. 
Negotiating with the Ministry and 
performing administrative functions takes 
up an ever greater part of the time 
available to senior judges. 


— 
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There have been other disadvantages, including 
the number of expensive new institutions which 
have had to be established to appoint judges and 
monitor their conduct, but the ones outlined in (a) 
to (c) above seem to me to have had a 
pernicious effect on governmental understanding 
of and respect for law, the judiciary and the 


common law, and to have weakened the process 
of government. 


Your second question concerns the common-law 
method of legal reasoning. That was unaffected 
by the Constitutional Reform Act 2005. It should 
be borne in mind that the common law in the UK 
has been largely superseded by statutes and 
subordinate legislation as tools for legal 
development, and, during the period when the 
UK was a Member State of the European 
Union(EU), EU law (including its case-law) 
normally took precedence over domestic 
legislation and case-law in the event of an 
inconsistency. Technically, whilst the EU's legal 
order includes decisions of the Union's legal 
organs as a source of EU law, its courts do not 
operate a strict system of stare decisis, but, as 
EU courts seek to maintain consistency and 
certainty as aspects of the rule of law and regard 
the Court of Justice of the EU as the highest 
judicial authority to be followed by other courts, 
great respect is in practice paid to earlier EU 
case-law. 


It may be that interpretation of EU legislation is 
more purposive than UK courts’ interpretation of 
UK legislation has sometimes been, in practice 
UK courts have fir sine decades been aiming to 
achieve the purpose or policy of legislation so far 
as the language is consistent with that. The 
difference in legal method between the common 
law and EU law was, and is, usually more 
theoretical than real. 


One major development in the law in the UK 
derived both from EU law and, perhaps more 
particularly, from the European Convention on 
Human Rights (ECHR) is a tendency towards 
right-based reasoning, including testing 
interference with rights by reference to the 
principle of proportionality. Since the Human 
Rights Act 1998 came into force in 2000, making 
certain rights under the ECHR part of the legal 


orders of the UK, this has produced some 
significant developments, especially in relation to 
judicial review of administrative action. Some 
critics have criticized this, but whatever one’s 
view of it may be it was unaffected by the 
Constitutional Reform Act 2005. 


Your third question relates to the place of non-UK 
law in the UK following Brexit. Brexit did not 
affect the Human Rights Act 1998 or the 
application of rights under the ECHR in courts in 
the UK. It did, however, naturally affect the 
continued applicability of EU law. Those pieces 
of EU law which continue to apply in the UK 
(“retained EU law” and “retained EU caselaw”) 
operate by virtue of Act of Parliament, and are 
being reviewed by government which has 
statutory power to amend or repeal pieces of 
legislation by subordinate legislation. This very 
extensive use of so-called “Henry VIII” powers - 
powers to make subordinate legislation which 
amends or repeals primary legislation - is 
constitutionally controversial. It threatens to 
undermine parliamentary scrutiny of ministerial 
law-making and to challenge parliamentary 
sovereignty in the Diceyan sense. There is also, 
less controversially, statutory power for higher 
courts to decline to follow retained EU caselaw in 
certain circumstances. 


The position is more complex in Northern Ireland, 
which has a distinctive form of government 
involving power-sharing between unionist and 
nationalist parties in the devolved Legislative 
Assembly, shared responsibility between Ireland 
and the UK for upholding the terms of the Belfast 
Agreement of 1998 which sought to resolve the 
armed struggle over the future of Northern 
Ireland, and a commitment to avoiding a border 
between Northern Ireland and Ireland. As Ireland 
remains a member of the EU, and the free 
movement of goods, services and workers 
between EU Member States requires a border to 


be in place between EU Member States and third 
parties (such as the UK, including Northern 
Ireland), political controversy about means of 
regulating trade, etc., between Northern Ireland 
and Ireland has been sharp. It has led to a 
customs border between Northern Ireland and 
the rest of the UK in order to permit the absence 
of a physical customs border between Ireland 
and Northern Ireland, and to far more EU law 
continuing to operate in Northern Ireland than in 
the rest of the UK. The implications of this, 
especially in the context of applicability of EU 
Fundamental Rights in Northern Ireland, have yet 
to be worked out. 


KC - The King’s Counsel Magazine: Professor, 
Don’t you think Lord Chancellor's original office 
as head of the Judiciary, Head of the House of 
Lords and Member of the Cabinet, would have 
been unique to UK’s original structure in terms of 
what Dicey and Jennings had advocated? What 
Dicey had envisaged was that Parliament has the 
right to make or unmake any law whatever and 
that no person or body is recognized by the law 
of England as having a right to override any act 
Parliament. Given the effect of Brexit, do you 
think it would be prudent or preferable for UK to 
maintain its previous power structure or do you 
think Constitutional Reform Act 2005 was a 
progressive piece of legislation and can remain 
so despite the Brexit. What's your take on this 
proposition? 


Prof. David Feldman: For the reasons | 
explained earlier, | was not convinced that the 
slapdash ditching of a working structure in the 
early 2000s was necessary or desirable. The 
2005 Act can be seen as progressive in the 
sense that it tended to increase the significance 
of the separation of powers in the UK. But the 
UK has no tradition of a strict separation of 
powers. Instead, it had a system of negotiated 
working arrangements between different state 


institutions. These accommodations needed to 
be continuously adjusted, and the office of Lord 
Chancellor was key to managing them. | do not 
think that the greater distance between 
institutions, brought about by the Act, have 
improved working relationships. Indeed, it seems 
to have weakened the channels of 
communication. Brexit has also put pressure on 
the institutional relationships, but the friction 
seems to me to be a continuation of a trend 
started by the 2005 Act. 


KC - The King’s Counsel Magazine: Do you 
think old system is more representative of the 
unique political power structure in UK where 
political parties can bring in legislation in keeping 
with the interest of popular sovereignty which is 
formed in keeping with the dictates of the public 
opinion? Public opinion plays a huge role with the 
advent of the electronic media and opinion is 
especially shaped at the hustings. Would not this 
be an impediment to unelected judge to make 
laws that are in line with popular will? 


Prof. David Feldman: Popular sovereignty has 
several meanings. The people of the UK have 
never been legally sovereign: that place is taken 
by Parliament, as the Supreme Court reminded 
us in two major judgments concerning the Brexit 
process. Political sovereignty lies with the 
people, and is exercised at elections, not by 
directly controlling what the law is. Popular 
sovereignty is also dangerous to parliamentary 
sovereignty, because it allows a leader to appeal 
directly to the people instead of being held 
accountable by, and legislating through, the 
representatives of the people in the House of 
Commons. One of the dangers of growing 
influence of populism in politics is that 
established systems of accountability for the 
exercise of state power are by-passed or 
undermined. 


| have therefore never been concerned about 
judges making law within the tight constraints 
within which they operate. | am more worried 
about the threat to representative democracy 
which the growing clamour of the population to 
decide all sorts of issues directly represents. 


KC - The King’s Counsel Magazine: Professor 
you may recall sometimes back, especially 
during the time when legal challenges to Brexit 
were being heard that there was a banner 
headline in the Daily Mail newspaper which 
called the British judges ‘Enemies of the People’. 
This was an assault on the independence of the 
British judiciary which had earned plaudits for its 
integrity and maintained it for several centuries. 
London is the center for resolving legal disputes 
and this could very well be attributed to the 
reputation it had earned over several centuries. 
This media attacks on Judges could have had an 
adverse impact on the UK Judicial 
independence. Do you think this was a matter 
which should have been investigated by a Royal 
Commission? 


Prof. David Feldman: This is a very good 
example of the dangers caused to the rule of law 
both by populism and by the weakness of the 
arrangements in the Constitutional Reform Act 
2005 for protecting judicial independence. 
Ministers including the Lord Chancellor and 
Secretary of State for Justice signally failed in 
their statutory duties to uphold the rule of law and 
the independence of the judiciary. | do not think, 
however, that a Royal Commission would help. It 
is a matter that requires education and a change 
in political culture, neither of which is likely to be 
achieved by a Royal Commission. 


KC - The King’s Counsel Magazine: In June 
2023 following a consultation process, the UK 
government issued a statement that it would 
propose legislation to repeal the Human Rights 
Act, which enacted primarily to incorporate the 


provisions of the European Convention on 
Human Rights into domestic law. The Human 
Rights Watch it its 2023 Global Report says that 
the “new proposals sought to diminish the 
influence of the European Court of Human Rights 
on domestic courts, to reduce public authorities’ 
obligations to protect rights, and to limit the 
responsibility of the UK authorities to protect 
rights outside UK borders. The proposed 
legislation attracted widespread criticism, 
including from domestic civil society groups, 
United Nations experts, and the Council of 
Europe’s commissioner for human rights. Do you 
think there is a clear demand for such drastic 
action and will the UK Government really benefit 
from such legislative action? (Ref: 
httos://www.hrw.org/world-report/2023/country- 
chapters/united-kingdom) 


Prof. David Feldman: It might well be that a 
majority of the electorate favours removing rights 
under the ECHR from certain classes of people. 
Those people are, on the whole, the most 
vulnerable, socially excluded and_ politically 
unempowered people: prisoners; asylum- 
seekers: minorities. That is not a reason for 
giving in to them. Indeed, it seems to me to 
show the importance of protecting those rights 
ever more rigorously against populist 
antagonism. The Human Rights Act 1998 gives 
a signal that we are a community which respects 
everyone's rights. Attempts to water it down or 
repeal it seem to indicate that we are a less 
healthy, humane society than we were. | was 
pleased that the government's Bill (the Bill of 
Rights Bill) was withdrawn, but | am deeply 
troubled that some of its provisions have 
reappeared in the context of more recent 
legislation concerning release of prisoners and 
treatment of immigrants. 


KC - The King’s Counsel Magazine: April for 
police to address the disproportionately 


discriminatory use of “stop and search” powers, 
citing data that Black people were seven times 
more likely to be stopped and searched than 
white people. The Human Rights Watch Reports 
says that ‘Black people were seven times more 
likely to be stopped and searched than white 
people’. This statement underscores the fact that 
there is some ethnic bias on the part of UK 
Police. Is this a fair representation of facts on the 
ground in the UK? 


Prof. David Feldman: The differential use of 
stop-and-search powers has been a problem for 
many decades. The Royal Commission on 
Criminal Procedure in 1981 reported that Black 
people were several times more likely to be 
stopped than White people, young people were 
far more likely to be stopped than old people, and 
males were far more likely to be stopped than 
females. It was also found that there was no 
difference between the proportion of people in 
the different categories who were found to be in 
possession of illicit goods following search. The 
Police and Criminal Evidence Act 1984 put in 
place procedures designed to control and 
monitor police action, but there still seems to be 
a gap between the policy level and the behaviour 
of individual officers on the street. Street-level 
policing is carried out, on the whole, by the least 
experienced, youngest, least confident officers, 
which perhaps explains why they may not always 
bring a balanced approach to the task, especially 
if they feel threatened themselves or are in 
unfamiliar situations. Nevertheless, the 
persistence of the same problem despite 
attempts to ameliorate it is worrying and socially 
divisive; in the 1970s and 1980s it contributed to 
anger which precipitated anti-police riots in 
several parts of England. 


KC - The King’s Counsel Magazine: We are 
alarmed to hear the inquiry on the Post Office 
Scandal, as it is Known in the UK. The whole 


issues surrounding the Inquiry are the wrongful 
prosecution and conviction of more than 900 
postal workers for theft and fraud which seemed 
to have occurred between 1999 and 2015. This 
was due to faulty computer software. The British 
government has announced plans to compensate 
those who were convicted but the fact that it took 
more than two decades and a hit TV show to 
spark public outrage reflects poorly on the rule of 
law and protection of civil liberties in the UK. 
Could you please explain the civil liberties and 
other issues concerning the justice for victims for 
our readers across the world. 


Prof. David Feldman: The Inquiry, when it 
reports, will no doubt cast light on where 
problems arose. It is already becoming clear, 
however, that Post Office officials relied 
unquestioningly for a long time on reassurances 
from Fujitsu, the company which designed and 
sold the Horizon accounting software for post 
Offices, that the software was reliable and could 
not have produced misleading figures. It now 
seems that Fujitsu operatives knew that the 
Horizon software generated errors, and were 
able to access individual post offices’ computers 
to adjust the accounts to make up for those 
errors. Sometimes the changes probably made it 
look as if financial short-falls were the 
responsibility of sub-postmasters, who lacked the 
expertise to identify the problem. 


Even after Fujitsu and the Post Office recognized 
the problems, they continued to insist, when 
prosecuting sub-postmasters for fraud, false 
accounting, theft and so on, that the system was 
reliable. These prosecutions were brought by the 
Post Office as a private body - private 
prosecutions remain possible in England and 
Wales, despite the establishment of the Crown 
Prosecution Service in the 1980s - and Post 


Office lawyers appear to have misled the 
barristers who prosecuted cases for them, so it 
took a long time before defendants were able to 
challenge the accuracy of the system either at 
trial or on appeal. Finally, the Post Office, Fujitsu 
and successive governments have delayed 
accepting responsibility and paying 
compensation for as long as possible. 


The ITV drama series, Mr Bates vs The Post 
Office, galvanized the current government has 
greater activity. In January, Parliament passed 
the Post Office (Horizon System) Compensation 
Act 2024, authorizing the government to use 
money to compensate victims of the Horizon 
system. The government has also said that it 
plans to legislate to reverse the convictions of 
everyone who was convicted on the basis of 
evidence from the Horizon system, although it is 
acknowledged that some of those people were 
probably guilty. This would be suboptimal, for 
two reasons. First, innocent people whose 
convictions were quashed would still be open to 
suspicion that they were really guilty. Secondly, 
it would be a constitutionally questionable step, 
as the rule of law does not look kindly on 
legislation which overturns the result of judicial 
decisions. It would probably be preferable, in my 
view, to establish an accelerated process for 
referring cases to the Court of Appeal (Criminal 
Division) for consideration; this would allow 
individual assessments of the strength of 
evidence apart from that derived from the 
Horizon system, so that a decision on the merits 
could be taken in each case. However the matter 
is dealt with, there is no doubt that many people 
have been made to suffer excessively and 
unnecessarily for many years. 
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